Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2008

Ruben Benitez v. Utah Department of Health
Division of Health Care Financing : Brief of
Appellant
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca3
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Ian S. Davis; Durham, Jones & Pinegar; Attorney for Appellants/Defendant.
Brent A. Burnett; Assistant Attorney General; Mark L. Shurtleff; Attorney General; Attorneys for
Appellees.
Recommended Citation
Brief of Appellant, Benitez v. Utah Department of Health Division of Health Care Financing, No. 20080957 (Utah Court of Appeals,
2008).
https://digitalcommons.law.byu.edu/byu_ca3/1308

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH COURT OF APPEALS

RUBEN BENITEZ,
Appellant's Brief
Plaintiff/Appellant,
v.
Utah Department of Health
Division of Health Care Financing

Case No. 20080957

Defendant/Appellee
APPEAL FROM FINAL AGENCY ISSUED BY THE DEPARTMENT OF
HEALTH

Ian S. Davis
DURHAM, JONES & PINEGAR

111 East Broadway, Suite 900
Salt Lake City, Utah 84110
Attorneys for Appellants/Defendants

Brent A. Burnett
Assistant Attorney General
MARKL. SHURTLEFF
Attorney General
160 East 300 South, Fifth Floor
PO Box 140858
Salt Lake City, UT 84114-0858
Attorneys for Appellees/Plaintiffs

FILED
UTAH APPELLATE COURTS
SLC 320670.1

FEB 1 8 2009

IN THE UTAH COURT OF APPEALS

RUBEN BENITEZ,
Appellant's Brief
Plaintiff/Appellant,
v.
Case No. 20080957

Utah Department of Health
Division of Health Care Financing
Defendant/Appellee

APPEAL FROM FINAL AGENCY ISSUED BY THE DEPARTMENT OF
HEALTH

Ian S. Davis
DURHAM, JONES & PINEGAR

111 East Broadway, Suite 900
Salt Lake City, Utah 84110
Attorneys for Appellants/Defendants

Brent A. Burnett
Assistant Attorney General
MARK L. SHURTLEFF
Attorney General
160 East 300 South, Fifth Floor
PO Box 140858
Salt Lake City, UT 84114-0858
Attorneys for Appellees/Plaintiffs

SLC 320670 1

TABLE OF CONTENTS
JURISDICTION AND NATURE OF THE PROCEEDINGS

1

STATEMENT OF THE ISSUES, STANDARDS OF REVIEW AND PRESERVATION OF
THE ARGUMENTS

1

RELEVANT STATUTES

3

STATEMENT OF THE CASE

3

STATEMENT OF THE FACTS

4

SUMMARY OF THE ARGUMENT

7

ARGUMENT

7

I.

THE DOH RELIED ENTIRELY ON INADMISSIBLE HEARSAY

7

A. Ms. Espinoza's, Mr. Saunders' and Ms. Harding's testimonies were inadmissible
hearsay because the recollection of their respective interviews with Ms. Mofford did not fall
under excited utterance or present sense impression exceptions to the hearsay rule
8
1. Ms. Esponiza's, Mr. Saunders' and Ms. Harding's testimonies of their recollection
of Ms. Mofford's statements do not meet the excited utterance exception because Ms.
Mofford had time to calm before speaking
9
2. Ms. Mofford's statements during her respective conversations with Ms. Espinoza,
Mr. Saunders and Ms. Harding do not fall under the present sense impression exception
because they were not contemporaneous with the alleged event
12
B. Ms. Harding's, Mr. Saunders' and Ms. Woodmanse's written statements are
inadmissible hearsay because are out-of-court statements admitted for the truth of the matter
asserted
13
C. The Arlington Hills' and Attorney General's Investigation Reports are inadmissible
hearsay because they are unreliable
14
D. The Hearing Officer Plainly Erred in Substantiating the Abuse Charges Against Mr.
Benitez because the Evidence Admitted at the Hearing was all Inadmissible Hearsay
16
CONCLUSION

18

SLC 320670 1

TABLE OF AUTHORITIES
Cases
Jensen v. State Tax Com 'n, 835 P.2d 965, 974 (Utah 1992)
Layton City v. Peronek, 803 P.2d 1294, 1297 (Utah Ct. App. 1990)
Scott v. HK Contractors, 196 P.3d 635, 638 (Utah Ct. App. 2008)
Smith, 909 P.2d at 239
Smith, 909 P.2d at 240
State v. Bertul, 664 P.2d 1181, 1184 (Utah 1983)
State v.Cude, 784 P.2d 1197, 1200 (Utah 1989)
State v. Dunn, 850 P.2d 1201, 1208-09 (Utah 1993)
State v. Holgate, 10 P.3d 346, 350 (Utah 2000)
State v. Taliaia, 153 P.3d 757, 763 (Utah Ct. App. 2006)
Tolman v. Salt Lake County Attorney, 808 P.2d 23, 27 (Utah Ct. App. 1991)
Tolman v. Salt Lake County Attorney, 818 P.2d 23 (Utah Ct. App. 1991)
West Valley City v. Hutto, 5 P.3d 1, 3 (Utah Ct. App. 2000)
Statutes
U.C.A. 1953 § 63G-4-403 (2009)
Utah Code Ann. § 63G-4-403(4)(g)
Rules
Utah R. Evid.
Utah R. Evid.
UtahR. Evid.
Utah R. Evid.
Utah R. Evid.
Utah R. Evid.

17
16
13
10
13
15
10
18
18
2, 11
8
2
8, 10
3
2

801(c)
801(d)(1)
803
803(1)
803(2)
803(6)

3
3,14
passim
3,12
3, 9
3, 14

Regulations
42 C.F.R. 483.13 (2009)
42 C.F.R. 488.301 (2009)

3
3

ii

JURISDICTION AND NATURE OF THE PROCEEDINGS
This is an appeal from a final agency order issued by the Utah Department of
Health. This Court has jurisdiction pursuant to Utah Code Annotated section 78A-4102(2)(a) (2008).
STATEMENT OF THE ISSUES, STANDARDS OF REVIEW AND
PRESERVATION OF THE ARGUMENTS
Issue 1: Whether, after disregarding all inadmissible evidence on review, a
residuum of evidence remains to substantiate the allegations of abuse made against
Ruben Benitez.
Answer: The DOH conducted a formal administrative hearing in order to address
certain allegations of abuse made against Ruben Benitez, who was a certified nurse
assistant ("CNA") at the Arlington Hills Care Center. The DOH concluded that the
allegations of abuse were substantiated and recommended that Mr. Benitez be placed on
the State Utah Nurse Aide Registry, which would effectively preclude him from working
as a CNA in Utah. However, the evidence that the DOH received against Mr. Benitez in
the administrative hearing was all inadmissible hearsay.

Specifically, the evidence

brought against Mr. Benitez consisted exclusively of testimony and written statements by
witnesses not present at the alleged incident, and investigation reports prepared by the
Care Center and the Utah Attorney General's office. All of the evidence received by the
DOH at the administrative hearing was inadmissible hearsay. Excepting the inadmissible
hearsay, there is not a residuum of evidence that would substantiate the allegations made
against Mr. Benitez. This court, therefore, must reverse the agency action.
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Standard of Review: When reviewing a formal agency action, the reviewing
court must determine whether "some 'residuum of legal evidence competent in a court of
law'" remains "to support the agency's findings and conclusions of law" after "all
hearsay and other legally inadmissible evidence admitted by an agency is set aside by the
reviewing court." Tolman v. Salt Lake County Attorney, 818 P.2d 23 (Utah Ct. App.
1991). The facts in this case are not in dispute. Mr. Benitez only contends that the DOH
erred by relying solely on inadmissible hearsay in making its determination. The
questions of whether the admitted evidence was inadmissible hearsay and whether it was
error for the DOH to rely solely on the inadmissible hearsay evidence in making its
determination are questions of law to be reviewed for correctness. State v. Tiliaia, 153
P.3d 757, 762 (Utah Ct. App. 2006). The reviewing court must determine that the
appellant has been substantially prejudiced" because "the agency action is based upon a
determination of fact. . . that is not supported by substantial evidence when viewed in
light of the whole record before the court." Utah Code Ann. § 63G-4-403(4)(g).
Preservation: Mr. Benitez, who appeared pro se at the Hearing, preserved the
issue of insufficient evidence due to inadmissible hearsay through his request for
reconsideration. Specifically, Mr. Benitez objected that the "alleged victim did not
testify; thus, the only testimony against him was hearsay."1 Record at 65.
1

Moreover, because Mr. Benitez appeared pro se at the DOH hearing, the preservation

requirements need not be strictly followed, as courts "occasionally will depart from strict

RELEVANT STATUTES
42 C.F.R. 483.13(2009)
42 C.F.R. 488.301 (2009)
U.C.A. 1953 § 63G-4-403 (2009)
UtahR. Evid. 801(c)
Utah R.Evid. 801(d)(1)
Utah R. Evid. 803(1)
Utah R. Evid. 803(2)
Utah R. Evid. 803(6)

STATEMENT OF THE CASE
On June 5, 2008, the Division of Heath Care Financing ("DHCF") notified Mr.
Benitez they had filed a formal allegation of sexual abuse against him in violation of 42
C.F.R. 483.13 and 42 C.F.R. 488.301 for an event that occurred on April 19, 2008. See
Exhibit A. Mr. Benitez disputed this allegation, and requested a hearing on June 26,
2008. On August 26, 2008, the DOH conducted a formal hearing, and on September 24,
2008 the presiding officer found that the allegations against Mr. Benitez were
substantiated. See Exhibit B. Based on the presiding officer's recommendation, the Utah
Department of Health placed Mr. Benitez on the State Utah Nurse Aide Registry. See
Exhibit C.
On October 11, 2008, Mr. Benitez filed a request for reconsideration based on the
fact that, because the alleged victim chose not to testify, all testimony brought against
him was hearsay. The Department of Health denied his request on October 23, 2008,

application of this rule for pro se litigants." Jensen v. State Tax Com 'n, 835 P.2d 965,
974 (Utah 1992).
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and, on November 19, 2008, Mr. Benitez filed a timely notice of appeal in accordance
with Rules 3 and 4 of the Utah Rules of Appellate Procedure.
STATEMENT OF THE FACTS
Ruben Benitez has worked as a certified nurse assistant ("CNA") in the state of
Utah since 2003. Record at 38. On April 19, 2008, Quality Staffing Services, Mr.
Benitez's employer, assigned him to a shift at the Arlington Hills Care Center in Salt
Lake City, Utah. Record at 25; Hearing at 20. Though Mr. Benitez had been assigned to
the Care Center previously, he had never been assigned to work with Ms. Mofford, an
Arlington Hills resident at the time. Hearing at 30. During the evening shift, Mr. Benitez
was asked to assist Ms. Mofford to the restroom. Record at 38. Mr. Benitez pushed Ms.
Mofford in her wheelchair to the toilet, and then, when she rang the call button he
returned, wiped her and then pulled up her diapers. Id. At some point after this occurred,
Ms. Mofford reported to other Care Center staff that Mr. Benitez had touched her
inappropriately. Id. at 25. Mr. Benitez was sent home, Ms. Mofford was interviewed
and, several days later, the Utah Attorney General's office investigated the allegations.
Id, at 25, 38. On June 5, 2008, the DHCF informed Mr. Benitez they had filed a formal
allegation of sexual abuse against him. Id. at 2-3.
On August 26, 2008, the Utah Department of Health conducted a formal hearing
between Mr. Benitez and the DHCF. Hearing at 1. The issue was whether Mr. Benitez
engaged in conduct constituting sexual abuse toward Ms. Mofford, while assisting her on
April 19, 2008. Record at 51. During this hearing Kevin Niccum, Linda Harding and
Kevin Saunders testified on behalf of DHCF, and Maria Espinoza testified for Mr.
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Benitez. Hearing at 2, attaches as Exhibit F. This testimony, along with written
statements by Ms. Harding, Mr. Saunders and Ms. Woodmanse and investigation reports
from Arlington Hills and the Attorney General's office served as the basis for finding that
Mr. Benitez sexually abused Ms. Mofford. See, Record at 53-60. Ms. Mofford did not
testify at the Hearing.
Ms. Harding, a licensed social worker, interviewed Ms. Mofford on April 21 st .
Record at 24-25. This interview is the source for Ms. Harding's knowledge of what
allegedly occurred on April 19 and is the basis of her testimony at the hearing. During
the interview Ms. Mofford stated to Ms. Harding that Mr. Benitez "came into her
bathroom and helped her on the toilet." Id. at 25. "When she was done she pulled the
call light cord" and Mr. Benitez returned to the bathroom to help her. Id. According to
Ms. Harding's report, Ms. Mofford alleges that Mr. Benitez wiped her and stuck his
finger in her. Id., attached as Exhibit D. Then he tried to help her with her nightgown
and fondled her breasts. Id. Ms. Harding also interviewed two female residents Mr.
Benitez worked with on the same day, and they both stated that he did not touch them
inappropriately, rather that he was very kind. Id. Ms. Harding's written statement was
also admitted into evidence. Id. at 27.
Mr. Saunders, the Director of Nursing at Arlington Hills, interviewed Ms. Mofford
on April 20th. Id. at 28. His interview and testimony at the Hearing, contained much of
the same information as Ms. Hardings interview and testimony. Id. Mr. Saunders'
written statement was admitted into evidence. Id., attached as Exhibit D.
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Kevin Niccum, the administrator at Arlington Hills, testified that the facility has a
"zero tolerance" policy regarding any kind of abuse. Record at 53. Mr. Niccum testified
that he supervised the investigation, but did not conduct any interviews. Id. His decision
to substantiate the allegations was based on his interviews with Kevin Saunders and
Linda Harding. Id.
Kristen Woodmanse, Certified Nursing Assistant, did not testify at the hearing;
however her signed statement was admitted into evidence. Record at 34, attached as
Exhibit D. According to Ms. Woodmanse's statement, Mr. Benitez approached her in the
hall and asked for help with Ms. Mofford because she refused to put on her nightgown.
Id. Ms. Woodmanse went into Ms. Mofford's room, and Ms. Mofford was crying and
asked her to find Maria Espinoza. Id. Ms. Mofford proceeded to tell Kristen that Mr.
Benitez had fondled her in the bathroom. Id.
Ms. Espinoza testified at the Hearing. Hearing at 38. She stated that Kristen
Woodmanse told her that Ms. Mofford would like to speak with her. Id. at 42. Some
time later, Ms. Espinoza went into Ms. Mofford's room and Ms. Mofford told her that
Mr. Benitez had touched her breasts and stuck his finger in her vagina. Id.
Mr. Benitez also testified at trial and in an interview with the Utah Attorney
General's office. Id. at 48; Record at 38, attached as Exhibit E. He stated that he pushed
Ms. Mofford in her wheelchair to the toilet, and then, when she rang the call button he
returned, wiped her and then pulled up her diapers. Record at 38.

SUMMARY OF THE ARGUMENT
The DOH erred by admitting and relying solely on inadmissible hearsay as
evidence to substantiate the charges against Mr. Benitez. Ms. Mofford did not testify at
the Hearing. Moreover, the evidence brought against Mr. Benitez consisted exclusively
of testimony and written statements by witnesses not present at the alleged incident, and
investigation reports prepared by the Care Center and the Utah Attorney General's office,
all of which is inadmissible hearsay. Moreover, the evidence does not meet any of the
exceptions to the hearsay rule. Because all of the evidence received by the DOH at the
administrative hearing was inadmissible hearsay, there is not a residuum of evidence
remaining, after disregarding the inadmissible hearsay evidence, to support the
allegations made against Mr. Benitez.
ARGUMENT
L

THE DOH RELIED ENTIRELY ON INADMISSIBLE HEARSAY
All of the evidence presented against Mr. Benitez at the Hearing is inadmissible

hearsay. A court reviewing an administrative action must determine that there is a
"residuum of evidence" that is not inadmissible hearsay to support the agency's findings
and legal conclusions. Tolman v. Salt Lake County Attorney, 808 P.2d 23, 27 (Utah Ct.
App. 1991. In effect, a reviewing court must "set aside" "all hearsay and other legally
inadmissible evidence admitted by an agency. Id. And "[i]f there is not a residuum of
legally competent evidence remaining, the agency action is reversed." Id.

Hearsay is "a statement, other than one made by the declarant while testifying at
the trial or hearing, offered in evidence to prove the truth of the matter asserted." Utah R.
Evid. 801(c). Hearsay statements are generally excluded from evidence on the ground
that they are unreliable since the statements are not made under oath, the declarant is not
available for cross-examination, and the fact-finder is unable to observe the declarant
testify in order to gage perception, interpretation, memory, sincerity and truthfulness.
West Valley City v. Hutto, 5 P.3d 1, 3 (Utah Ct. App. 2000).
As discussed below, the evidence against Ms. Benitez at the DOH hearing
consisted of (1) the testimonies of Ms. Harding, Mr. Saunders and Ms. Espinoza; (2)
written statements from Ms. Harding, Mr. Saunders and Ms. Woodmanse; and (3)
investigation reports from Arlington Hills and the Attorney General's office, all of which
is inadmissible hearsay. See Statement of Facts None of these witnesses were present
during the alleged abuse. Their testimonies and reports are based on reports made to
them by either Ms. Mofford or the other witnesses.

On review, if this court disregards

all of this inadmissible hearsay, as it must, there remains no basis—no residuum of
evidence—by which to support the agency's findings against Mr. Benitez. The DOH
action, therefore, must be reversed.
A.

Ms. Espinoza's, Mr. Saunders9 and Ms. Harding's testimonies were
inadmissible hearsay because the recollection of their respective
interviews with Ms. Mofford did not fall under excited utterance or
present sense impression exceptions to the hearsay rule.

First, the testimonies of Ms. Espinoza, Ms. Saunders and Ms. Harding are all
inadmissible hearsay because their testimonies merely retold what Ms. Mofford had said

8

to each of them. See Statement of Facts. These witnesses recounted what they had been
told by Ms. Mofford and offered it for the truth of the matter asserted. Their testimonies,
therefore, were hearsay. Utah R. Evid. 803. Moreover, their testimonies do not meet any
of the recognized exceptions to the hearsay rule. The following paragraphs discuss why
the witnesses' testimonies at the Hearing do not fall under the excited utterance or present
sense impression exceptions to the hearsay rule.
1.

Ms. Esponiza's, Mr. Saunders' and Ms. Harding's testimonies of
their recollection of Ms. Mofford's statements do not meet the
excited utterance exception because Ms. Mofford had time to calm
before speaking.

Ms. Espinoza's, Mr. Saunders' and Ms. Harding's testimonies regarding what Ms.
Mofford said to each of them are hearsay and do not meet the excited utterance exception
because Ms. Mofford's declarations were not a spontaneous reaction to the alleged event.
An "excited utterance" is an exception to the hearsay rule thus admissible in court. Utah
R. Evid. 803(2). An excited utterance is "a statement relating to a startling event or
condition made while the declarant was under the stress of excitement caused by the
event or condition." Id. Under this exception, the following three elements must be met:
"First, an 'event or condition' must occur that is sufficiently startling to cause an
excitement that stills normal reflective thought processes. Second, the declarant's
declaration must be a spontaneous reaction to the event or condition, not the result of
reflective thought. Third, the utterance must relate to the startling event." Smith, 909
P.2d at 239; see also State v. Cude, 784 P.2d 1197, 1200 (Utah 1989). "Usually the most
difficult issue in determining the admissibility of an excited utterance is whether the
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statement was uttered with a spontaneity produced by emotional excitement to a degree
that provides a warrant of trustworthiness." Id. at 240.
For example, in Hutto, the Court held that the Officer's testimony recalling his
interview with the victim six hours after the alleged incident did not fall under the excited
utterance exception. Hutto, 5 P.3d at 6. The victim called the police to report domestic
violence. Id. at 2. Before the police arrived, the victim traveled six blocks to her
mother's house. Id. Approximately six hours passed before she spoke to the Officer and
her statements were in response to the Officer's questions and were therefore not
spontaneous. Id. at 6. The Court held that "the trial court exceeded its discretion in
admitting the victim's statements without the prosecution first providing sufficient
evidence that the stress of the exciting event was continuous and that the declarant never
had time to reflect." Id. at 7. Thus there was not enough evidence to rebut the
presumption that the stress had subsided. Id. The court further explained,
Once a declaration has presumably calmed after an exciting event, the
guaranties of trustworthiness are forever lost, and cannot be artificially
revived by arousing the declarant's excitement a second time, whether
through a police officer's pointed questions, a mother's agitation, or just the
experience of recounting (and thus perhaps reliving) the earlier trauma.
Id.
Additionally, in Taliaia, the Court held that the eye witness's statements
did not constitute excited utterance because no evidence was presented to show
that the witness did not have time for reflection. State v. Taliaia, 153 P.3d 757,
763 (Utah Ct. App. 2006). The witness observed the defendant shooting towards a
house, and made a phone call sometime after the incident. Id. at 762. It is unclear
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whether the phone call was made minutes after the shooting or the next day. Id.
The Court held that even if the statements were made minutes after the shooting,
there was insufficient evidence that at the time of the phone call, the witness'
"capacity for reflection was repressed by the excitement of the shooting." Id. at
763. For, "while the witness did testify that the declarant was 'startled,'
'stuttering,' 'screaming,' and 'yelling,' the simple showing of an emotional
reaction is insufficient to meet the excited utterance." Id.
Similarly, in our case, there was not sufficient evidence that Ms. Mofford
had not calmed down or reflected before talking with Ms. Espinoza, Mr. Saunders
and Ms. Harding. Ms. Espinoza spoke to Ms. Mofford the same day as the alleged
event, however we do not know how much time had passed, what happened
during this time and whether Ms. Mofford had calmed down. Hearing at 38-42.
Mr. Saunders interviewed Ms. Mofford one day after the alleged incident, and Ms.
Harding's interview was two days later. Record at 24-25, 28. During this time
period, Ms. Mofford could have very likely calmed down. Plus, her statements
were in response to interview questions regarding the alleged event, rather than
spontaneous statements. Id. at 25, 28, 37. The stress from the exciting event was
not continuous, rather Ms. Mofford had ample time to calm down.
The fact that Ms. Mofford was still upset while recounting the alleged event
does not sufficiently illustrate that her emotional reaction met the excited utterance
exception. Ms. Mofford's emotions, embarrassment and fear could have been a
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result of "retelling the incident, rather than a result of remaining continuously
under the originally stress." Tiliaia, 153 P.3d at 763.
Ms. Mofford could have easily calmed down or had an opportunity for
reflection before speaking with Ms. Espinoza, Mr. Saunders and Ms. Harding.
Therefore her statements do not fall under the excited utterance exception and
should not have been admitted at the Hearing.
2.

Ms. Mofford's statements during her respective conversations with
Ms. Espinoza, Mr. Saunders and Ms. Harding do not fall under the
present sense impression exception because they were not
contemporaneous with the alleged event.

Ms. Mofford's statements to Ms. Espinoza, Mr. Saunders and Ms. Harding do not
meet the requirements of the present sense impression exception because they were not
contemporaneous with the alleged incident. The present sense impression exception to
the hearsay rule applies when "a statement describing or explaining an event or condition
[is] made while the declarant was perceiving the event or immediately thereafter." Utah
R. Evid. 803(1). "The exception requires that the statement be contemporaneous with the
event." Scott v. HK Contractors, 196 P.3d 635, 638 (Utah Ct. App. 2008); see Smith, 909
P.2d at 240 (stating that the excited utterance exception "need not be strictly
contemporaneous with the startling event to be spontaneous, as is the case with the
'present sense impression5 exception").
The contemporaneous requirement is illustrated in Scott. Mr. Scott's wife drove
into an open trench and subsequently died. Scott, 196 P.3d at 637. Two hours after the
accident, before Mrs. Scott passed away, she told her husband she was confused about
which way to travel through the construction site. Id. at 638. The Court held this
statement does not fall under the present sense impression exception because it was not
contemporaneous with the event, but rather was made after the accident. Id.
Much like Scott, Ms. Mofford's statements were not contemporaneous with the
alleged event. While it is unclear when Ms. Mofford spoke with Ms. Espinoza, it was
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certainly not contemporaneous or immediately after the alleged event because we know
she first had a conversation with Ms. Woodmanse. Hearing at 42. Ms. Mofford's
statements during her respective interviews with Mr. Saunders and Ms. Harding occurred
one and two days after the alleged incident, this timeframe clearly taking those statements
out of the present sense impression exception. Record at 24-25, 28. Therefore, because
Ms. Mofford's statements were made some time after the alleged event, they do not meet
the requirements of the present sense impression exception.
Since hearsay is inadmissible unless an exception applies, Ms. Mofford's
statements should be considered as inadmissible hearsay by this court on review. Ms.
Mofford had time to calm down before speaking the witnesses, thus her statements
cannot be considered as an excited utterance. Further, there was time between the alleged
event and Ms. Mofford's statements to Ms. Espinoza, Mr. Saunders and Ms. Harding,
therefore the statements do not fall under the present sense impression exception.
B.

Ms. Harding's, Mr. Saunders9 and Ms. Woodmanse's written
statements are inadmissible hearsay because are out-of-court
statements admitted for the truth of the matter asserted.

Second, Ms. Harding's, Ms. Saunders' and Ms. Woodmanse's written statements
are hearsay because they are out of court statements offered to prove the truth of the
claims about Mr. Benitez made in them. Utah R. Evid. 803. Moreover, the written
statements do not meet any of the exceptions to the hearsay rule. A prior statement by a
witness is not hearsay if the declarant testifies at the hearing and the statement is "(A)
inconsistent with the declarant's testimony or the witness denies having made the
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statement or has forgotten, or (B) consistent with the declarant's testimony and is offered
to rebut an expressed or implied charge against the declarant of recent fabrication or
improper influence or motive, or (C) one of identification of a person made after
perceiving the person." Utah R. Evid. 801(d)(1).
Both Ms. Harding and Mr. Saunders testified at the Hearing. Hearing at 2. Their
written statements were not inconsistent with their testimony. See, Record at 25, 28;
Hearing at 13-18, 19-36. Neither was attacked for fabricating or being improperly
influenced, and the statements had nothing to do with the identification of a person. See,
id. Therefore, Ms. Harding's and Mr. Saunders' written statements are hearsay and
should not be considered by this court on review. Ms. Woodmanse did not testify at the
Hearing, thus her written statement does not fall under this or any other hearsay
exception and should not be considered by this court on review.
C.

The Arlington Hills' and Attorney General9s Investigation Reports are
inadmissible hearsay because they are unreliable.

The investigation reports from Arlington Hills and the Attorney General's office
are also out of court statements offered to prove the truth of the allegations against Mr.
Benitez. Utah R. Evid. 803. And, as the statements do not fall under the business
exception to the hearsay rule, they are inadmissible hearsay and should not be considered
by this court on review. Business records are admissible as an exception to the hearsay
rule. Utah R. Evid. 803(6). For evidence to be admissible as a business record, the
following factors must be met: "(1) the record must be made in the regular course of the
business or entity which keeps the records; (2) the record must have been made at the
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time of, or in close proximity to, the occurrence of the act, condition or event recorded;
(3) the evidence must support a conclusion that after recordation the document was kept
under circumstances that would preserve its integrity; and (4) the sources of the
information from which the entry was made and the circumstances of the preparation of
the document were such as to indicate its trustworthiness." State v. Bertul, 664 P.2d
1181, 1184 (Utah 1983). The requisite foundation is generally made by the author or
custodian of the records. Id.
Reports containing "non-routine information as to which the memory, perception,
or motivation of the reporter may raise serious questions of reliability, are inadmissible."
Id. "Furthermore, statements by witnesses to a crime and recorded by officers are not
made in the regular course of the witness' business and do no have the indicia of
reliability associated with routine and regularly recorded entries." Id.
In Peronek, the Court found a jail incident report akin to a police report and thus
inadmissible hearsay because of the lack of reliability. Layton City v. Peronek, 803 P.2d
1294, 1297 (Utah Ct. App. 1990). The Court emphasized that the report did not grow out
of a routine practice, but rather an accusatory investigation was commenced and the
report was completed only upon individualized suspicion that an inmate had alcohol. Id.
Further, proper foundation was not laid because neither the individual who made the
report, nor the custodian testified. Id. at 1297-98. Thus, because the incident report was
an investigatory report intended for prosecutorial purposes, the trial court "abused its
discretion in admitting the incident report in reliance on the business records exception."
Id. at 1298.
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The Arlington Hills' and Attorney General's investigation reports are very similar
to a police report and a jail incident report. See, Record at 28, 37. These reports grew out
of an accusatory investigation based upon individualized suspicion. Record at 53. Both
parties who led the respective investigations are adversaries in this case, thus raising
serious questions of reliability. Plus, statements by witnesses to an event and recorded by
an investigator "are not made in the regular course of the witness' business and do no
have the indicia of reliability associated with routine and regularly recorded entries."
Bertul, 664P.2datll84.
Further, the report from the Attorney General's office was made eleven days after
the incident, which is not in close proximity to the event. Record at 37. And there was
not proper foundation since neither the author of the report, Rachelle White, nor the
custodian of the report testified at the Hearing. Record at 37; Hearing at 2. While Ms.
Harding testified at trial, the fact that she was there does not remedy the unreliability of
an investigation report that was prepared in anticipation of a Hearing. Since the
investigation report from the Attorney General's office and Arlington Hills are unreliable
and inadmissible hearsay, this court should not consider the evidence on review.
D,

The Hearing Officer Plainly Erred in Substantiating the Abuse
Charges Against Mr, Benitez because the Evidence Admitted at the
Hearing was all Inadmissible Hearsay.

DHCF did not present sufficient evidence that Mr. Benitez sexually abused Ms.
Mofford because the evidence admitted at the Hearing was all inadmissible hearsay.
Insufficiency based on hearsay evidence was preserved through Mr. Benitez's request for
reconsideration. Record at 65. Because Mr. Benitez appeared pro se at the Hearing, the
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preservation requirements need not be strictly followed, as courts "occasionally will
depart from strict application of this rule for pro se litigants." Jensen v. State Tax Com 'n,
835 P.2d 965, 974 (Utah 1992).
However, even if this Court finds the insufficiency argument was not preserved,
the issue can still be reviewed under the plain error doctrine. Plain error requires reversal
when "(i) an error exists; (ii) the error should have been obvious to the trial court; and
(iii) the error is harmful." State v. Dunn, 850 P.2d 1201, 1208-09 (Utah 1993).
Mr. Benitez satisfied the plain error requirements because, as discussed above, the
evidence admitted against Mr. Benitez was inadmissible hearsay. As such, there was
insufficient evidence to substantiate the sexual abuse claim against him. First, the
testimonies of Ms. Mofford's statements do not fall under the excited utterance or present
sense impression exceptions because Ms. Mofford had time to calm down before making
the statements and they were not contemporaneous with the alleged event. Second, the
written statements are hearsay and do not fall under any exception. Lastly, the
investigation reports are not business records, but rather are unreliable hearsay. This
error harmed Mr. Benitez because "absent the error, there is a reasonable likelihood of a
more favorable outcome." State v. Holgate, 10 P.3d 346, 350 (Utah 2000).
In conclusion, all of the evidence presented against Mr. Benitez was inadmissible
hearsay that should not be considered by this court. If this court disregards the
inadmissible evidence, as it must, there remains no evidence left to substantiate any of the
allegations made against Mr. Benitez. Lacking a residuum of evidence by which a court
on review could conclude that the allegations against Mr. Benitez are true, this court must
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reverse the agency action. This court should reverse the agency action and require that
Mr. Benitez be removed from the State Utah Nurse Aide Registry.
CONCLUSION
For the foregoing reasons, the DOH's agency determination should be reversed
and Mr. Benitez should be removed from the State Utah Nurse Aide Registry.

IB

DATED this \&

day of February, 2009.

IAN S. DAVIS
Attorney at law
Attorney for Petitioner
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LC-702-08
June 5, 2008
Mr. Ruben Benitez
1487 E Stratford AvenueSLC, UT 84106
Dear Mr. Ruben Benitez;
In accordance §1819(g)(1)(c) and 1919(g)(1)(c) of the Social Security Act, The
Department of Health, Bureau of Health Facility Licensing, Certification and Resident
Assessment, is responsible for monitoring the Certified Nurse Aide Program in regards
to suspected resident abuse, neglect, or misappropriation of resident property while the
resident is a patient in a certified nursing facility.
This letter serves as formal notification that an allegation of sexual abuse
has been substantiated against you, specifically, inappropriately touching a resident
while you were employed as a Certified Nurse Aide at Arlington Hills Health Care
Center. The incident occurred on or around April 19, 2008. The allegation(s) is sexual
abuse.
Prior to this substantiated allegation being formally entered on the Nurse Aide Registry,
you are entitled to a formal hearing before this agency. If you fail to request a formal
hearing, the substantiated allegation(s) will be entered in the Nurse Aide Registry. If
your name appears on the Nurse Aide Registry, you will be prevented from future
employment as a Nurse Aide in any certified nursing facility.
You may request a formal hearing within 30 calendar days of the posted date on the
envelope. To request a formal hearing fill out the attached form and return it to:
Division of Health Care Financing
Attention: Director's Office/Formal Hearings
P.O. Box 143105
Salt Lake City, Utah 84114-3105

» , .Utah
Department
of Health
Promote Prevent Protect

288 North 1460 West, Salt Lake City, UT
Mailing address PO Box 144103, Salt Lake City, UT 84114-4103
Telephone (801) 538-6158 • Facsimile (801) 538-6163 • www health Utah eov

June 5, 2008
Page 2 of 2

We recommend that you send your request via certified mail, return receipt
requested, in order to document that you made your request in a timely manner.
Evidence and arguments may be presented at the hearing, and you may call
witnesses and cross-examine witnesses. You may be represented by legal
counsel or another representative. Failure to attend or participate in the
scheduled hearing will result in an order of default against you.
Your name will be added to the Nurse Aide Abuse Registry if the hearings officer
decides against you, or if a hearing is not requested. If your name appears on
the nurse aide registry, you will be prevented from future employment as a nurse
aide in any certified nursing facility.
If you choose not to request a hearing, no response is necessary.
If you have any questions concerning this letter, or your options, please feel free
to contact Ms. Michelle Nebeker, R.N., at (801) 538-9221 or toll free at 800-6624157.
Sincerely,

Leslee Busenbark
Complaint Program Manager
Enclosures: Request for Hearing/Agency Action
Sources of Regulatory Authority
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UTAH DEPARTMENT OF HEALTH
DIVISION OF HEALTH CARE FINANCING
STATE OF UTAH
00O00

In the matter of:

RECOMMENDED DECISION

RUBEN BENITEZ,

Petitioner.

:

CASE NO. 08-183-98

:

Mary Kienitz
Hearing Officer

Pursuant to Utah Admin. Code R410-14 and the Utah Administrative Procedures Act, Utah
Code Arm. 63-46b-l et seq.,1953, as amended, a formal administrative hearing for the abovecaptioned case was held on August 26, 2008, at the Utah Department of Health, 288 North
1460 West, Salt Lake City, Utah, before Mary Kienitz, Hearing Officer. Petitioner Ruben
Benitez appeared at the hearing. Appearing and testifying on Petitioner's behalf was Maria
Espinoza. Appearing on behalf of the State of Utah, Department of Health (Respondent),
were Linda Harding, SSW, Kevin Saunders, R'N, DON, and Kevin Niccum, ED, all from
Arlington Hills Care Center (Arlington Hills). Liliana Keyes, Pentskiff Interpreting Services,
appeared and provided translation services. Michelle Nebeker, State of Utah Health Program
Specialist, also appeared

ISSUE
Did Ruben Benitez, a CNA, engage in conduct constituting sexual abuse toward N.M., a
resident of Arlington Hills Care Center, on or about April 19, 2008?

BACKGROUND
A.

Applicable law, rules and regulations.

Nursing facility operations are governed by both state and federal law. 42 U.S.C.
13951(g) provides, in pertinent part, the following:
INVESTIGATION OF ALLEGATIONS OF RESIDENT NEGLECT AND
ABUSE AND MISAPPROPRIATION OF RESIDENT PROPERTY. The State
shall provide, through the agency responsible for surveys and certification of
nursing facilities under this subsection, for a process for receipt, and timely
review and investigation of allegations of resident neglect and abuse and
misappropriation of resident property by a nurse aide in a nursing facility or by
another person used by the facility in providing services to such a resident. The
State shall, after notice to the individual involved and a reasonable opportunity for
a hearing for the individual to rebut the allegations, make a finding as to the
accuracy of the allegations. If the State finds that a nurse aide has neglected or
abused a resident or misappropriated resident property in a facility, the State shall
notify the nurse aide and the registry of such finding.
42 C.F.R. 483.13 provides, in pertinent part, the following:
(1) The facility must—
(i) Not use verbal, mental, sexual, or physical abuse, corporal punishment, or involuntary
seclusion.
(ii) Not employ individuals who have been—
(A) Found guilty of abusing, neglecting, or mistreating residents by a court of law; or
(B) Have had a finding entered into the State nurse aide registry concerning abuse,
neglect, mistreatment of residents, or misappropriation of their property.
(2) The facility must ensure that all alleged violations involving mistreatment,
neglect, or abuse, including injuries of unknown source, and misappropriation of
resident property are reported immediately to the administrator of the facility and
to other officials in accordance with State law through established procedures
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(including to the State survey and certification agency )
(3) The facility must have evidence that all alleged violations are thoroughly
investigated, and must prevent further potential abuse while the investigation is in
progress
(4) The results of all investigations must be reported to the administrator or his
designated representative and to other officials in accordance with State law
(including to the State survey and certification agency) within 5 working days of
the incident, and if the alleged violation is verified appropriate corrective action
must be taken
The definitions abuse is found at 42 C F R 488 301, which provides that
Abuse means the willful infliction of injury, unreasonable confinement,
intimidation, or punishment with resulting physical harm, pain or mental anguish
Utah Admin Code R414-7B, entitled "Nurse Aide Training and Competency Evaluation
Program/' provides, in pertinent part, the following
C The registry shall also document substantiated allegations of resident neglect, abuse,
or misappropriation of resident property by a nurse aide in a nursing facility, including an
accurate summary of the findings If the nurse aide disputes the findings, this information
shall also be entered in the registry
D The Division of Health Care Financing's Bureau of Facility Review shall investigate
such complaints A nurse aide shall be entitled to a hearing, to be conducted through the
Division of Health Care Financing, before a substantiated claim can be entered against
the nurse aide
Utah Admin Code R410-14-3 provides for heanngs to address allegations of nurse aide
abuse This section provides, in pertinent part, the following
all nurse aides employed by a certified nursing facility who have successfully
completed and passed the nurse aide training and competency evaluation program or
both, shall be identified on a nurse aide registry In addition, such nurse aides shall be
subject to investigation upon allegations of resident abuse, neglect, or misappropriation of
resident propeity The Division of Health Care Financing or its designated agent shall be
responsible foi the investigation of such complaints Before a substantiated claim can be
enteied into the registry, the nurse aide, upon written notice shall be entitled to a hearing
to be conducted by the Division of Health Caie Financing oi its designated agents Nurse
aide legistry hearings as set forth above shall be conducted as Foimal Hearings

J

Utah Admin Code R410-14-12, entitled "Conduct of Hearing," provides, in pertinent
part, the following
(7) The rules of evidence as applied in civil actions in the courts of this state shall
be generally followed in the hearings Any relevant evidence may be admitted
Hearsay evidence may be used for the purpose of supplementing or explaining
other evidence, but shall not be sufficient by itself to support a finding unless
admissible over objection in civil actions The presiding officer shall give effect
to the rules of privilege recognized by law Irrelevant, immateiial, and unduly
repetitious evidence shall be excluded
B

Notice of Agency Action

The Utah Department of Health, Bureau of Health Facility Licensing, Certification and Resident
Assessment Office (Department) notified Petitioner in a letter dated June 5, 2008, that an
allegation of sexual abuse had been substantiated against him for an event that occurred on or
about April 19, 2008 Petitioner disagreed with this determination, and requested a hearing on or
about June 26, 2008 His hearing request was received in the Formal Hearings office on or
around July 1,2008
EVIDENCE
The following facts are derived from the Notice, the testimony at the hearing held on August 26,
2008, and documents submitted by Petitioner and Respondent Cerlain facts are undisputed
Petitioner was working at Arlington Hills on April 19, 2008 ] He was assisting a resident, N M
in her bathroom, and following their mtei action, she immediately complained to two Arlington
employees, Kristen Woodmanse and Maria Espinoza, that Petitionei had inappropriately touched
her Petitioner was sent home immediately following the allegations, and an investigation was
conducted by Arlington Hills
Testimony of Kevin Niccum
Kevin Niccum was the administrator at Arlington Hills dunng the time period at issue here Mr
Niccum indicated that the facility had a "zero tolerance" policy legaiding any kind of abuse, and
he descnbed the procedures that are followed once an abuse allegation is made, including the
allegation in this matter Mi Niccum testified that he supervised the investigation of N M , but
he did not participate in the interviews He stated that he, Kevin Saunders, Director of Nursing
(DON) and Linda Harding made the collaborative decision to substantiate the allegations
On cross examination, Mi Niccum testified that their decision was based on multiple interviews

Petitioner was not an employee of Arlington Hills He was sent there by an employment
agency, Quality Staffing Services on that date
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with N M , during which times she v\as aleit, onented, and consistent, as well as interviews with
other employees
Testimony of Linda Harding
Linda Harding, a licensed social worker foi ten years, testified she has worked in long term care
facilities for the past eight years, and at Arlington Hills since December 2007 She knew N M ,
and described her as shy, quiet, and friendly Ms Harding interviewed N M , who reported that
Petitioner had placed his fingers in her vagina and also touched her breasts It was Ms Harding's
belief that N M would have no reason to fabricate her story, nor could she recall a time when
N M had made untrue statements Ms Harding testified that N M ' s account remained
consistent throughout the Arlington Hills investigation N M provided essentially the same
account to multiple individuals, including Kevin Saunders, Director of Nursing, Kristen
Woodmanse and Maria Espmoza Ms Harding indicated that N M was interviewed
approximately a week or week and a half after the incident, subsequent to her initial interviews,
and still provided the same account Ms Harding also stated that it was uvery hard for [N M ] to
say this, she was very private, this was very, very hard "
Testimony of Kevin Saunders
Kevin Saunders, DON, testified that N M was initially admitted to Arlington Hills on March 28,
2008 for failure to thrive, which included issues such as not drinking, not eating, and loss of
strength He could not recall whether she suffered from Parkinson's Disease, paranoia or
dementia Mr Saunders testified that he interviewed N M one day after the alleged incident, and
described her demeanor as alert and oriented at that time He indicated that he asked her several
times whether she had been touched inappropriately, and she answered "yes" each time She also
showed him where she had been touched, and stated that the touching was not related to any
assistive cares, but that it had been sexual in natuie
Mr Saunders noted that N M was continent, and that she had never been incontinent during her
stay at Arlington Hills He also stated that she did not have problems with her arms, and that she
could have wiped herself Mr Saunders indicated that some residents, even though they are not
incontinent, nonetheless wrear piotective bnefs
On cross examination, Mr Saunders testified that he was not awaie of the exact medications
N M could have been taking for tieatment of her Parkinson's Disease He noted that N M used
an assistive device such as her walker, and that she needed help with transfeis and ambulation
He testified that a physical exam was not performed on N M following the allegations because
she did not want one, but that there were no bruises seen on hei chest or legs On re-direct
examination, Mr Saunders leviewed the MDS again (which he had completed), noting that,
during the time period of appioximately April 5 to 12, 2008, he had found N M 's cognition,
memory and recall not impaired (Respondent's Exhibit #5 )
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Testimony of Maria Espinoza
Maria Espinoza appealed and testified on Petitioner's behalf She testified that she has been a
CNA at Arlington Hills for the past five and one-half years, and she indicated that she had
worked with Petitioner on one occasion, on the day of the alleged incident Ms Espinoza
indicated that N M only needed minimal assistance from the staff, such as getting to the
bathroom or pulling her pants up, but that she could wipe herself Ms Espinoza testified that
Knsten Woodmanse approached her and stated N M wanted to see her Ms Espinoza went to
N M 's room and found her very upset with tears in her eyes She testified that N M said, "he
was touched my breasts fingers in my vagina1" Ms Espinoza indicated that she was instructed
to tell Petitioner to leave the facility
On cross examination, Ms Espinoza testified that N M was continent, not incontinent, that she
could not think of a reason for N M to fabricate the allegations, and that sometimes N M wore a
brief "in case of an accident"
Testimony of Petitioner
Petitioner testified that the only time he interacted with N M was on this single occasion on
April 19, 2008 He indicated that he did not realize she suffered from Parkinson's Disease, and
only learned of her diagnosis subsequent to the alleged incident He stated that individuals have
"subjective and objective elements," apparently suggesting that N M misinterpreted his actions
He testified that he may have been "too rough and too fast " He stated that N M is a small
woman, and the brief she was wearing may have been too large for her, thus explaining that when
he pulled it up, his hands may have been near her chest Petitioner admitted that he wiped N M ,
from front to back, but that N M requested this of him
Petitioner stated that N M may have been taking multiple medications that affected her
personality, and stated that she could have been experiencing cognitive difficulties as well as
psychotic symptoms On cross examination, Petitioner admitted that he did not know which
medications N M could have been taking for her Parkinson's Disease He indicated that the
information regarding Parkinson's Disease medications was general information, and not specific
to N M (See Petitioner's Exhibit #1 )
DISCUSSION
As mentioned above, 42 C F R 483 13 piohibits facilities such as Ailington Hills from using
verbal, mental, sexual, or physical abuse, corporal punishment, oi involuntary seclusion, and from
employing individuals who have been found guilty of ceitain conduct in a court of law or had a
finding entered into a state nurse aide registry concerning conduct such as abuse An objective
standard in applying Section 483 13(b) is discussed in Dawson Manor Nuising Home v Centers
for Medicare & Medicaid Sei vices, Dept Of Health and Human Services, Depaitmental Appeals
Board, Civil Remedies Division, Decision No CR 1224 (Ga 2004) The couit found that the
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regulation is intended to focus on the well-being of the residents, rather than determine guilt or
assess punishments
Section 483 13(b) provides that residents ha\e the right to be free from abuse
This is an objective requirement The requirement is not that residents have the
right to be free only from malicious caregivers, but from caregivers who subject
them to harm, other than by accident, regardless of the caregivers' subjective
opinion of whether harm will result [Certain actions] are, objectively speaking, the
type that residents have a right under the regulations to be free from To apply the
regulation consistently with its overarching remedial and protective purpose the
definition of abuse [must be ascribed] a degree of objectivity
Section 488 301 provides that abuse is the "willful infliction of injury, unreasonable confinement,
intimidation, or punishment with resulting physical harm, pain or mental anguish "
Other courts have addressed the definition of "willful" in the context of nurse aide abuse cases In
Hearns v District of Columbia Department of Consumer & Regulatory Affairs, 704 A 2d 1181
(D C App 1997), a nurse aide asserted that she did not intentionally (willfully) abuse a resident
The court held that the regulation could not reasonably be understood to mean that she must have
acted with a bad purpose, such as with the intent to purposely abuse Rather, the court stated that
' willful" in this regulatory context "denotes a conscious decision to do the act which the law
forbids " In Salmon v Department of Public Health and Addiction Services, 788 A 2d 1199
(Conn 2002), the court adopted the appellee department's position that the "willful" component
of resident abuse is satisfied when one "voluntarily engages m the act resulting in the abuse
Intent to harm oi injure thewictim is lnelevant " Id at 1211 In discussing the term "lesident
abuse" as provided under that state's statute, the court indicated that specific intent to harm is
more common in the context of criminal law ° In addition, the court held
Second, the term must be regarded as embodying two counterbalancing elements
(1) adequate protection of the vulneiable resident from harmful conduct by a
caregiver, and (2) adequate protection of the caregiver from serious, career and
reputational harm that results from baseless allegations of abuse We think the
statute strikes the balance between the two by lequiring that the harmful conduct be
intentional-m the sense of voluntary, as opposed to accidental or
inadvertent-rather than requiring that it be accompanied by an evil intent This

^Connecticut Geneial Statutes 20-102cc provides, in pertinent part The Department
shall receive, investigate and prosecute complaints against individuals who are providing or have
provided sei vices as a nurse's aide in a chionic and convalescent nuising home or rest home with
nursing supei vision The giounds for complaint shall include resident abuse, resident neglect,
misappropriation of lesident property
" This statute is similar in scope and puipose to the
provisions in Utah Admin Code R410-14-3, implementing the federal lequirements for nursing
home certification contained in 42 U S C 1395i-3
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meaning is also consistent with the overriding legislative purpose of protecting the
frail and elderly in nursing homes. Therefore, we conclude that the willfulness
element of "resident" abuse requires that the conduct of a caregiver be voluntary,
rather than accidental or inadvertent. Id. at 1213.
Similarly, in Dawson the court found that Section 488.301 does not link the actor's state of mind
with the resulting harm, stating that this section provides that certain actions which result in harm
constitute abuse.
This definition links the willfulness of the actor with the action', it does not link the
willfulness of the actor with the resultant harm. Stated another way, it does not
matter whether the actor intended to harm the resident, what matters is whether the
actor willfully inflicted the prohibited action, and the consequence was harm. This
understanding of the definition of abuse is consistent with the overarching scheme
of the statute. The analysis that focuses on ... intent... seems more appropriate to a
criminal law analysis.
The undersigned finds that the reasoning of the Salmon and Dawson courts is persuasive, and that
''willful" conduct under 42 C.F.R. 488.301 is voluntary conduct and not conduct occurring as a
result of a bad, malicious, or evil intent. Petitioner's conduct with respect to touching N.M. was
willful. Petitioner did not deny that he wiped N.M., and that he may have touched her chest area.
However, he testified that N M. asked him to wipe her. Regarding whether he touched her
breasts, he explained that N.M. was a small woman, and he recalled that perhaps her briefs were a
size too large. Thus, when he pulled up her briefs, he could have inadvertently touched her
breasts. The undersigned finds this explanation somewhat implausible. First, it seems more
likely that if he were pulling up N.M.'s briefs, he would be holding the clothing on the sides; that
is, his hands would not be placed on the front of the waistband. Second, it strains credulity to
believe that N.M.'s briefs were so large that they would have extended close to her chest or
armpits, as demonstrated by Petitioner at the hearing.
Petitioner asserts that N.M. may have misinterpreted his hurried motions, and that certain
medications may have affected her state of mind. These assertions are not compelling. N.M.
never reported that Petitioner treated her with haste, or that he provided cares in a rough manner.
Rather, she specifically reported that he placed his fingers in her vagina and touched her breasts.
These descriptions are unambiguous and plain; she never suggested that his actions may have
been accidental Petitioner provided information regarding side effects of certain medications
used to treat Parkinson's Disease. Such side effects include nausea, confusion and drowsiness.
(Petitioner's Exhibit #1.) However, he admitted that he did not know if N.M. was taking certain
medications, and there was no evidence presented at the hearing regarding this issue. Further,
numerous witnesses testified regarding N.M.'s general mental status, which was not impaired.
Thus, his assertions of an accidental touching and a confused victim are without merit.
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Utah Admin Code R410-14-12(7) provides that rules of evidence as applied m civil actions in the
courts of this state shall be generally followed in the hearings In addition, this section provides
that hearsay evidence is insufficient to support a finding unless admissible over objection in civil
actions Rule 803(1) and (2), Utah Rules of Evidence, provide the following exceptions to the
hearsay rule
(1) Present sense impression A statement describing or explaining an event or
condition made while the declarant was perceiving the event or condition or
immediately thereafter
(2) Excited utterance A statement relating to a startling event or condition made
while the declarant was under the stress of excitement caused by the event or
condition
N M ' s statements are not excluded by the hearsay rule under Rule 803 In particular, her
statements to Ms Espmoza immediately following the alleged event were both a present sense
impression as well as an excited utterance Ms Espmoza described N M as very upset and with
tears in her eyes Both of these statements are admissible hearsay and both cany indicia of
reliability Thus, the evidence supports N M ' s version of the event J Although N M did not
appear at the hearing, there are several factors that tend to show that her statements are reliable
Numeious witnesses testified that her story remained consistent throughout the investigation She
was interviewed immediately following the alleged incident, and she was interviewed as long as a
week later Each time, the essential details were repeated Witnesses also testified that she was
alert and oriented at all times relevant to the investigation It is significant that she was upset and
crying when she told Ms Woodmanse and Ms Espmoza immediately following her interaction
with Petitioner, thus tending to indicate that her statements were unieheaised, spontaneous and
genuine During her multiple interviews, N M maintained that Petitioner's touching was sexual
in nature, not accidental or inadvertent Several witnesses testified that N M was ashamed and
humiliated For example, she was initially reluctant to have family members notified because of
her shame and embarrassment Again, her response to Petitioner's mistreatment tends to show
that she had not fabricated or exaggerated her story
Finally, the evidence establishes that N M was harmed by Petitioner's conduct In Allen v North
Carolina Department of Health and Human Services, 573 S E 2d 565 (N C 2002), the court
discussed the Health Care Financing Administration's response to a public comment concerning a
proposed regulation, that a resident actually peiceive the conduct as abusive
We do not accept this comment Oui obligation is to protect the health and safety
of every resident, including those who are incapable of peiception oi are unable to
express themselves This pi esumes that instances of abuse of any resident

3

At the hearing, Ms Nebeker stated that N M did not appear at the heaung because of hei
fear of Petitioner
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whether cognizant or not cause physical harm pain or mental anguish 59 F R
56130 (1994) (emphasis added) While petitioners behavior might not be the
most egiegious instance of abuse, like Hearns we believe that m the context of
this extremely regulated profession and the patient's dependency on a person in the
trusted position of nurse aide, c the definition of 'abuse' may fairly be understood
to reach behavior short of more flagrant forms dealt with in other settings " 704
A2d 11811, 1183(1997)
The undersigned finds the court's statement reasonable and persuasive, particularly in light of the
complete dependency that aged and infirm nursing home residents have on such facilities and staff
for their care and well-being In this case, there was evidence that N M both perceived
Petitioner's conduct as harmful, and suffered harm as a result At the hearing, Ms Harding
described N M's demeanor as "embarrassed " and Ms Woodmanse reported that N M was
crying (Respondent's Exhibit #6 ) She reported that his touching was sexual in nature, she cried
during several different interviews, and she was afraid to attend the hearing in this matter Thus,
the evidence establishes that N M was harmed by Petitioner's conduct
Based on the foregoing, the undersigned finds that Petitioner's conduct constitutes abuse withm
the meaning of 42 C F R 488 301 His name should be placed on the State of Utah Nurse Aide
Registry

FINDINGS OF FACT
1.

The State of Utah, Division of Health Care Financing, is required by Utah Admin Code
R414-7B to maintain a registry that contains the names of all health care personnel
working in health care facilities who are subject to a finding by the Department that they
abused a nuising home lesident

2

The State of Utah, Division of Health Care Financing is requned by Utah Admin Code
R410-14-3 to investigate any allegations of abuse, neglect or misappropriation of resident
property, and must conduct a hearing upon the request of the nurse aide

3

Petitioner, a ceitified nurse aide is subject to the provisions of Utah Admin Code R4147BandR410-14-3

4

Petitioner was placed at Arlington Hills Care Center by an employment agency, Quality
Staffing Services, at all times relevant to this proceeding He worked at Arlington Hills
on April 19,2008

5

N M was a resident of Arlington Hills at all times relevant to this proceeding

6

On oi about Apnl 19, 2008, Petitioner was assisting N M in her room and bathroom He
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placed his fingers in her vagina and he touched her breasts.
7.

Petitioner's conduct caused harm to N.M..

CONCLUSIONS OF LAW
I.

Abuse is the willful infliction of injury, unreasonable confinement, intimidation, or
punishment with resulting physical harm, pain or mental anguish 42 C.F.R. 488 301

1.

Petitioner's conduct with respect to touching N.M. constitutes abuse under 42 C.F.R.
488.301.

RECOMMENDED AGENCY ACTION
Based on the foregoing Findings of Fact and Conclusions of Law, the undersigned recommends
that Respondent's finding of sexual abuse be substantiated , and that his name be placed on the
State Utah Nurse Aide Registry.
RIGHT TO REVIEW
This Recommended Decision will be reviewed by the Department of Health, Division of Health
Care Financing prior to its issuance. Both the Recommended Decision and a Final Agency Action
Order, which represents the results of that review, will be issued simultaneously by the Department
of Health, Division of Health Care Financing.

Dated this

1 /

day of September, 2008.

MARY KIENITZ
HEARING OFFICER
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EXHIBITS
Petitioner's Exhibit #1

Drugs Used to Treat Parkinsons' Disease article

Respondent's Exhibit #1

Timesheets of Petitioner and Maria Espinoza

Respondent's Exhibit #2

Resident Abuse Investigation Report Form

Respondent's Exhibit #3

Linda Harding's statement

Respondent's Exhibit #4

Kevin Saunders' statement

Respondent's Exhibit #5

MDS

Respondent's Exhibit #6

Kristen Woodmanse's statement
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RUBEN BENITEZ
Petitioner
FINAL AGENCY ORDER
Case No. 08-183-98

vs.
UTAH DEPARTMENT OF HEALTH
DIVISION OF HEALTH CARE FINANCING,
Respondent.

IF YOU ARE NOT SATISFIED WITH THIS DECISION, YOU MAY REQUEST A
RECONSIDERATION FROM THE DIRECTOR OF HEALTH CARE FINANCING
WITHIN TWENTY (20) DAYS AFTER THIS DECISION IS SIGNED. IF YOU WOULD
LIKE TO APPEAL THIS DECISION, YOU MAY FILE A PETITION IN THE UTAH
COURT OF APPEALS WITHIN THIRTY (30) DAYS AFTER THIS DECISION IS
SIGNED. IF YOU DECIDE TO APPEAL, YOU ARE NOT REQUIRED TO ASK FOR A
RECONSIDERATION FIRST, BUT YOU MAY DO SO IF YOU WISH IF YOU HAVE
QUESTIONS, CALL (801) 538-6576.
The enclosed Recommended Decision has been reviewed pursuant to Section 63-46b-12
Utah Code Ann. 1953, as amended, entitled "Agency Review - Procedure," and Department
of Health Administrative Rule R410-14, entitled "Division of Health Care Financing
Administrative Hearing Procedures for Medicaid Applicants, Recipients, and Providers."
I hereby adopt Recommended Decision No. 08-183-98 in its entirety.

RIGHT TO JUDICIAL REVIEW
Within twenty (20) days after the date that this Final Agency Order is issued, you may file a
written request for reconsideration with the Director of the Division of Health Care
Financing. Any request for reconsideration must state the specific grounds upon which relief
is requested. The filing of such a request is not a prerequisite for seeking judicial review
Judicial review may be secured by filing a petition in the Utah Court of Appeals within thirty
&
Utah
Department
of Health
Promote Prevent Protect

288 Noith 1460 West • Salt Lake City, UT
Mailing Address PO Box 143101 * Salt Lake City, UT 84114-3101
Telephone (8011 <nR-640A . F a « „ « i / ^ « o ^ «

(30) days of the issuance of this Final Agency Action or, if a request for reconsideration is
filed and denied, within thirty (30) days of the denial for reconsideration. The petition shall
be served upon the Director of Health Care Financing and shall state the specific grounds
upon which review is sought. Failure to file such a petition within the 30-day time limit may
constitute a waiver of any right to appeal the Final Agency Order.
A copy of this Final Agency Order shall be sent to Petitioner or representative at the last
known address by certified mail, return receipt requested.

DATED this

day of September 2008

BY:
Michael Hales, Director
Division of Health Care Financing
UTAH DEPARTMENT OF HEALTH
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RESIDENT ABUSE INVESTIGATION REPORT FORM
Name of Resident; Nellie Mofford
Room#: 110 A
Age;
[]Mtfa
Location of Incident: Resident's room

[X] Female

Date Incident Occurred: 4/19/03

Time: 19:00

Date Incident Reported: 4/19/08

Time: 19:00

Incident Reported By:

[XJ Resident () Employee [ ] Family Member
[ ] Visitor
[J Other Resident

Naxne(s) of Individuals) Reporting Incident: Kristen Woodmanse CNA
Relationship to Resident (e.g., daughter, son, spouse, visitor) employee, etc):
employee
Type of Abuse: [] Verbal

(J Physical

Resident Injured:

[ J Yes (describe injuries)

Injuries required medic&J attention:

[X] Sexual

[] Neglect

[] Other

[X] No

[ ] Yes (describe)

[X] No

Name(s) of witness(s) to the incident: None
Name of persom(s) accused: Ruben Benilez CNA
1487 E. Stratford Ave. 7 SLC, Ut 84106
SSN: 646-44-0054
DOB: 01/31/1947
License # UT000448730303 expire 3/31/2009
Quality Staffing Services, Kristen 262-3252
Is the accused mdividual(s) a(n)

(X) Employee [ ] Family Member
[ ] Resident [ J Other

[ ] Visitor
[ ] Unknown

Summary of interview with person(s) reporting the incident: Kristen Woodmanse,
CNA went to help Nellie later in the day. Nellie told her what Ruben had done.
Kristen then reported it to the nmrsc,
Summary of interview with witnesses): SI A

APR-21-2008 HON 12:25 PI1 G3
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Summary of interview with resident: Nellie stated that Ruben came into her
bathroom and helped her on the toilet When she was done she pulled the call light
cord and he came back, She stated that RubeB was wiping her and stuck his finger
in her. When she told him to stop, he laughed and then tried to help her put on her
night gown and started to pay with her bireast. Nellie said she told him to stop but be
just laughed and continued until she sttaired to cry. Then he stopped.

Summary of interview with staff members having contact with the resident during
the period of the incident: Kfistan Woodinanse, CNA wrote a statement: Ruben
came up to me in the hall and asked me i l l could help him with Nellie, he said he
toileted Nellie and changed her brief but she was now refusing to put her night gown
on. Kristen stated she went into Nellie's room and Nellie was crying and asked
Kristen to find Maria. Ruben then walked out of the room, Kristen then asked
Nellie what was going on and Nellie said* That man fondled me in the bathroom
with his fingers tlhcn she touched her breast and said and here too.
Summary of interview with resident's roommate (as applicable): N/A
SSW did interview 2 other female residents that Ruben worked with on the same
day. They bo<th stated he did not touch them inappropriately. They stated he was
very nice and did everything they asked him to do,
Summary of interview with resident's family members/visitors; Family was called,
Summary of investigator's findings: NelLie told Social Worker and DON the same
report as she told Kristen Woodmansc, Ruben Benitei was sent home and nurse
called Quality Staffing Services, Ruben's employer with the report.
Did the findings indicate that abuse occurred:
explain)

[XJ Yes

[ ] No (if NO,

Corrective action taken: Ruben was sent home. His employer was called with the
report. He will not be allowed to work at Arlington Hills again.
Did the resident and/or the representative (sponsor) participate in determining the
appropriate corrective action that was taken?
[X] Yes
[ ] No (if NO,
explain)

Results of findings and corrective action taken reported to:
[Xj Representative (Sponsor)J5ate: 4/19/OS
By Whom; Sue ISerms LPN
Name of Contact: Daughter
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[X] Adult Protective Services Date: 4/21/03 Time:lO:O0
By Whom: Linda Harding SSW
Name of Contact: Raidos
Report number 1562965
(Adult Protective Service forwards *]} resident abuse 3nvestigat3ona to local Ombudsman)

[X] Resident Assessment
Date: 4/21/08 Time: 19:30
By Whom: Linda Harding SSW
Name of Contact: Zenda
Complaint #: UT00007455
Finished 5 Day Investigation: 4/21/08 Date Faxed: 4/21/08
By Whom:Lmda Harding SSW
(] Licensure
Name of Contact:

Bate: Tiime: By Whom:

[ ] Law Enforcement Agencies
Name of Contact;
File U;

Datr, Time: By Whom:

[X] Physician
Date:4/19/08 TLme:19:30
By Whom: Sue Bemis LPN
Name of Contact; Dr, Workrnaxa
[X] Administer
By Whom: Sue Bemis

Date: 4/19/08 Time:19:30

Additional Comments:
Signature-InvestigatingReprcseiatative:A^£^J^^i
Signature-Administrator:

%^^Bgffi-^—-^

:~—»

Date:

— ^ 3
* Attach supporting documents to this report including a copy of the Resident Abuse
Report Form,
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Interview with Nellie Moffard regarding abuse investigation,
4/21/03
Social Worker spoke with Nellie Moffard and this is her statement.
The male aide carr.e to help me in rry baiiiroom. When he wiped me he fondled me with
his fingers. It was not a nice th.ng lie did He would not stop when I asked him to. He
laughed at me Then he took me to my bed and touched my breasts. He stopped when I
started to cry When the other aide came in I told her what had happened. She told the
nurse 1 was told later that they made him leave.

4/21/08
Social Worker spoke with 2 other female residents who had Ruben the same day. They
both stated he was very nice and did not touch them inappropriately.
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Investigation on suspected abuse for Nd lie Moffaid:
4/20/2008
Reported to DON by Sue Bemis that Kristcn Woodmanse was told by patient Nellie
Moffaid that Ruben a CN.A from Quality Staffing Service was fondling patient while he
was giving care to her.
Talked with patient Nellie Moffard and her statement is as follows: The aide took me to
the bathroom yesterday and pulled down my pants and brief and sat me on the toilet. He
told me to pull the light cord when I was done. I pulled the cord when I was done and he
came in and was wiping me and stuck his finger in me. When I told him to stop he
laughed at me and continue to fondle me. He then wanted to get me into a night gown
and he started to play with my breast, I told him to stop and he continued and laughed at
me. I started to cry and then he stopped. When another aide came by later I told her of
what happened and the C.N.A. reported it to the nurse. She later came back and told me
that they had told him to leave.
I the DON Kevin Saunders interviewed patient and found the summary to be consistent
with the one she had told die nursing stajf.
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UTAH ATTORNEY GENERAL'S OFFICE
ASLT-MFCU ABUSE / NEGLECT
interview with Nellie
INVSTGTR F/U

On 4/29/2008, I went to Arlington Hills to interview Nellie Mofford about
the abuse report made. Nellie was eating in her room when I entered. I
showed Nellie my police identification and told her I was with the Attorney
General's Office,
I asked her if she was being treated okay at this facility.
she was, and that they have been very good to her.

She told me

I asked Nellie to talk to me about the report she made regarding abuse.
Nellie said that she didn't even know the man, "he was a stranger to me,"
I asked her if she remembers the day this happened, she said she doens't
remember the day, but she told me she reported it on the day so "they"
should have that information.
I asked her if she could tell me what happened. She told me that it was the
same thing that she told "them, no different." She said she is tired of
repeating the same story.
I asked her if she knew Ruben, and she said she didn't know him and she
didn't ask for hinu She said he didn't helop her to the bathroom, she was
already in the bathroom. She said she had pushed the call button for help
nad he came and he asked her if she wanted a male or female, and Nellie
said she told him she always has a female, Ruben told her that Maria sent
him.
Nellie told him to get out. She said Ruben said nno I'm helping here." She
said he had a name tag on but she didn't know him* She said he left but
then when she was putting on her diaper he came back and told her that he
was supposed to do that.
Nellie said he "rammed his finger up her vagina." Nellie said he had
gloves on but did not have toilet paper in his hand. She then said that he
went under her shirt and fondled her breasts. Nellie said this all
happened in the bathroom, she said that when he was snapping her diaper is
when he went under her shirt and touched her breasts. Nellie said she
pushed him with her elbow and told him to "bet the hell out of here."
Nellie said she told him she would tell the police.
Nellie said that she was crying and shaking and she couldn't sleep that
night becasue she kept thinking he was going to come back.
I asked her what time of the day this happened and she said she thought it
was around supper time.
I asked Nellie what she would like to see happen to Ruben and she said(she
would like to see him not work in places like this anymore, Nellie said
something like this has never happened to her before,
Nellie said that Maria came later and showered her.

Jul 23 2008 3 18PM
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UTAH ATTORNEY GENERAL'S OFFICE
A5LT-MFCU ABUSE / NEGLECT
Interview with Ruben
INVSTGTR F/U

On 4/30/2008, at approximately 113Oam Ruben Bsnitaz came to the AG's Office
to be interviewd. Agent Sophie Petrogeorge and I conducted the interview,
Ruben said he has been a CNA in Utah since 2003. He said he is working on
becoming a massage therapist or going into physical therapy* He is from
Venezuela and said he worked in physical therapy there.
Ruben said he works for Quality Staffing and said he has worked at
Arlington Hills about four times, I asked him to tell me about his work
with Nellie Moffcrd, Ruben said it was a Saturday (I a3ked if it was April
19th and he confirmed this.)
Ruben said he has never worked with Nellie before, He said she was a quiet
lady. He said it was after dinner and he asked her if she wanted to be
changed. He said he pushed her m the wheelchair to the toilet, He said he
had her grab the bar, Ruben said he used wipes, and wiped her twice front
to back, then put on a new diaper* Ruben said he had gloves on.
Ruben said on the diapers you have to pull them up and he pulls them up to
the navel. I asked if it is possible that he could have brushed against
her breasts and he said "no,"
Ruben said that he likes to work fast and this probably only took 3
minutes, He said that maybe she had a problem that he worked fast with
her. He said he has never touched anyone inappropriately, Ruben said he
wants to be professional. He said he doesn't understand her reaction.
Ruben said sometimes residents don't like the aides from staffing agencys
because they don't know them. He thinks mayb she didn't want a male,
Ruben said Nellie never told him to leave. He said she said "okay" and
"thanks."
Ruben said he has never worked with Nellie bfore. He said he has more than
20 years of experience working with people. I asked Ruben why Nellie would
report this and he said that maybe she is depressed and sometimes residents
want to go home,
Ruben said he knows that she is alert but that doesn't matter if she is
depressed, Ruben said he wiped her ,cleaned her and put on a new diaper
and never touched her inappropriately. I asked if he could have touched her
on accident, and he said "no."
Ruben said the bathroom door was open and the bedroom door was halfway open
and there was another woman in the bedroom.
I asked Ruben if there have been other allegations like this one. He said
that there was an allegation at Rocky Mountain Care Center, He said a
resident didn't want to take a shower, but the nurse said she had to.
Ruben showered her and afterwards she complained that he tried to have sex
with her.

Jul.23. 2008 3:18PM
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Mo. iijj

Y, 5

UTAH ATTORNEY GENERAL'S OFFICE
ASLT-MFCU ASUS2 / NEGLECT
Interview with Ruben
INVSTGTR F/U

Ruben said that I could call all the facilities he has workad at and they
would tall me he has never touched anyone inappropriately. Ruben said he
has no motive to do this.
I gave Ruben my card and told him to call me if he had gue3tion3 or thought
of aomething else to tell me.
End of Report,
Author:White, Rachelle
Related Date;Vted, Apr-30-2008 1208
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UTAH ATTORNEY GENERAL'S OFFICE
ASLT-MFCU ABUSE / NEGLECT
interview with Nellie
INVSTGTR F/U

I asked Nellie if she wanted me to contact her if something happens with
this case, at first she said no and then she said "maybe" sne would like to
know.
I then went and spoke with administration, the DON and ADON about Nellie.
They all said she has been there abotu a month, Nellie told me this also
They said she has previously been there. They told me she was there
becasue she lived alone and was not eating and was "failing to thrivs»tt
They said that 95% of the time she is alert and oriented. They say she
occasionaly has long term deficets and every once in awhLle has a short
term deficet.
They told me she has parkinsons, In her intake form it says she has
Parkinsons, shortness of breath, arthritis, hyperlipidemia, HTN(Hig Blood
Pressure,)
The medication she is on is for sleep/depression, heart medication and
parkinsons
They said none of her medication would cause an altered mental
sate,
I asked if Ruben had worked at the facility before and they didn't think he
had. They also said they rarely use staffing agency's but someone had
called m sick and so they did that evening. They confirmed to me that
Ruben would not be allowed back at their facility.
Author:White, Rachelle
Related Date,Tue, Apr-29-2008 1330
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UTAH ATTORNEY GENERAL'S OFFICE
A3LT-MFCU ABUSE / NEGLECT
interview With Nellie
INVSTGTR F/U

I asked Nellie if she wanted me to contact her if something happens with
this case, at first she said no and then she said "maybe" she would like to
know.
I then went and spoke with administration, the DON and ADON about Nellie.
They all said she has been there abotu a month, Nellie told me this also.
They said she has previously been there. They told me she was there
becasue she lived alone and was not eating and was "failing to thrive."
They said that 95% of the time she is alert and oriented. They say she
occasionaly has long term deficets and every once in awhile has a short
term deficet.
They told me she has parkinsons, In her intake form it says she has
Parkinsons, shortness of breath, arthritis, hyperlipidemia, HTN(Hig Blood
Pressure,)
The medication she is on is for sleep/depression, heart medication and
parkinsons, They said none of her medication would cause an altered mental
sate,
I asked if Ruben had worked at the facility before and they didn't think he
had* They also said they rarely use staffing agency's but someone had
called in sick and so they did that evening. They confirmed to me that
Ruben would not be allowed back at their facility.
AuthoriWhite, Rachelle
Related Date.Tue, Apr-29-2008 1330
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BEFORE THE UTAH DEPARTMENT OF HEALTH
DIVISION OF HEALTH CARE FINANCING

RUBEN BENITEZ,
PETITIONER,
CASE NO. 08-183-98
VS.
UTAH DEPARTMENT OF HEALTH, DIVISION
OF HEALTH CARE FINANCING,
JUDGE MARY KIENITZ
RESPONDENT,

FORMAL HEARING
TAKEN: AUGUST 26, 2008

Intermountain Court Reporters
5885 Holstein Way
Murray, UT 8 4 1 0 7
(801) 2 6 3 - 1 3 9 6
Reported by: Linda Smurthwaite, RDR
File No. 82608

T3&

Hearing before the Utah Department of Health, at 288
North 1460 West, Salt Lake City, Utah, on August 26,
2008, commencing at 10:00 AM, before LINDA J.
SMURTHWAITE, Certified Shorthand Reporter, Registered
Professional Reporter and Notary Public in and for the
State of Utah, pursuant to Notice.
APPEARANCES

FOR THE PLAINTIFF;

Pro Se

FOR DEFENDANT:

MICHELLE NEBEKER
HEALTH PROGRAM SPECIALIST III
UTAH DEPARTMENT OF HEALTH
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39, 45, 46

Ms. Nebeker
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mine.

Alert, oriented, knew where she was at, knew why

she was there, knew what she was doing.
Q.

Is there any reason to believe she would make

up an allegation that somebody sexually abused her?
A.

No.

I've talked with Nellie a couple of

times prior to this incident, and found that she did not
waver whatsoever from any of her statements.
Q.

When Nellie was admitted on March 28th, 2008

was she admitted for failure to thrive?
A.

Yes.

Q,

Can you tell me what failure to thrive means?

A.

Failure to thrive is a patient where they are

not eating very well or not drinking, or just having some
debilitating circumstances where they cannot transfer
right.

They have lost strength.
Q.

Okay.

Did Nellie Moffard have Parkinson's or

paranoia or dementia?
A.

Not that I remember.

clinical records for that.

I'd have to look at her

To my knowledge right now,

no.
Q.

On April 19th, 2008, was Ruben assigned to

take care of Nellie Moffard?
A.

Yes.

Q.

Is it correct that you and both Linda Harding

interviewed Nellie Moffard on separate occasions?
20
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Q.

She did not need assistance on wiping her

butt, is that what you are saying?
A.

She did not.

MS. NEBEKER:

May I have some additional questions?

THE HEARING OFFICER:
MR. BENITEZ:

Okay.

Are you done?

Yeah, done.

REDIRECT EXAMINATION
BY MS. NEBEKER:
Q.

Okay.

Mr. Saunders, is it true that he has

worked there one time when he was an agency staff, and he
should get report on his patients and find out the minor
details of each resident when he comes m ?

You're kind

of required to do that?
A.

Yes.

Q.

And is it true that he only saw her for one

shift, one brief period of time?
A.

It was a brief period of time, it was not'

even a full shift.

Wasn't even half a shift, from my

recollection, when I got the phone call.
Q.

Would he be familiar with her cares like a

normal facility CNA would versus an agency CNA coming
right m

the beginning of the shift?

m

Would he know her

as well as your other aides that work there day m

and

day out with Nellie?
A.

No, he wouldn't know her as well, but it's a
30
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THE HEARING OFFICER:
ask her questions.
THE WITNESS:

She'll sit here, and you can

Maria, do you speak English fluently.
I think so.

THE HEARING OFFICER:

Basically you're here, Ruben

has asked you to come testify on his behalf.
probably, if you want, ask you questions.

So he'll

We're

discussing a particular incident that occurred April
19th, 2008 at Arlington Hills and he might have questions
about that.

And if you know anything, that's great.

If

you don't, then you'll just have to say you weren't there
or whatever.

So he'll have questions and then Michelle

Nebeker will follow up, may follow up with questions of
her own.
Okay.
do a couple.

So first let me ask a couple questions, I'll
Would you spell your name for me.

A.

E-s-p-i-n-o-z-a, Maria.

Q.

Okay.

And how do you know Ruben?

A.

Okay.

I know him from Arlington Hills

because that day we work together, it was a Saturday,
about two months before that I saw him on the second
floor.

He worked on the second floor.
Q.

The second floor of Arlington Hills?

A,

Yeah, un-huh.

Q.

So, you worked together with him like two

times?
38
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the second time I saw him, so.
Q.

You believe she was abused?

A.

I don't know, I don't know.

I wasn't in the

room with her, with him, so I don't know what really
happened.

That day when Kristen came out of the room,

she said, Oh, Nellie wants to talk to you, Nellie wants
you.

I go, Okay.

need Nellie?

So I went to Nellie, and What do you

She was very upset.

I don't remember

seeing tears on her eyes, coming out of her eyes, but she
said, How come you let that guy come into my room.

He --

what did she say.

How come you let that guy come.

What

happened, Nellie?

Sit down.

What happened?

She said

well, he was touching my breasts and he stick his finger
in my vagina.

That's what she said.

And so I just -- I

just told Ruben, I go, Don't go into her room anymore,
don't take care of her.

By that time the nurse said

Maria, can you tell him that Nellie report him, that this
and this happened?

Can you tell him he has to get out of

the building?
THE HEARING OFFICER:

Who did you say that to?

Who

did you say, you told Kristen?
THE WITNESS:

No, Kristen told me, Nellie wants

you.
THE HEARING OFFICER:

Right, and then you said go

tell someone he has to be out of the building.

Who did
42

I n t e r m o u n t a i n C o u r t R e p o r t e r s ***

(801)

263-1396

to say anything about that day, this is your opportunity.
You don't have to, but you can.
MR. BENITEZ:

I want to say something.

THE HEARING OFFICER:
MR. BENITEZ:

Okay.

I have a respect for the lady.

I

haven't known her before --he has no known her before.
THE HEARING OFFICER:

He has not known Nellie

before?
MR. BENITEZ:

Only time I have that shift that was

the first time I met her.

After the incident, with my

research I find out she had Parkinson's.

I didn't know

she had Parkinson's before, when the time happened.
respect the lady.
to her.

I do

I believe I didn't be without respect

I want to say that -- I want to emphasize again

what I say before, that each people have subjective
elements and objective elements.

That subjective could

be a person to tell that many times because that's what
she feel like she was doing.

I mean, she was feeling

that way.
I have my subjective part.

I don't deny the

possibility that I was too rough and too fast, and that
probably will cause a different sensation or feeling to
her of what I was trying to do.
her, it was too big for her.

The brief that I put on

She's a short lady.

It was

possible that when I was trying to put on her brief and
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